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THE EXPERT WITNESS IN COURTS-MARTIAL: 
MENTAL RESPONSIBILITY OF THE ACCUSED 


THE STATE OF THE LAW 


THE COMPLEX QUESTION of the mental responsi- 
bility of the accused for offenses triable by court- 
martial is one of the most common issues which requires 
the testimony of an expert witness for solution. The 
resolution of the question is especially aided by such a 
witness’ testimony for here is the ideal area, according 
to the definition in the Manual for Courts-Martial, for 
the employment of the expert—“one who is skilled in 
some art, trade, profession or science or who has knowl- 
edge and experience in relation to matters which are not 
generally within the knowledge of men of common edu- 
cation and experience.” * 

The employment of an expert witness is provided for 
in the Manuail.* Further, in cases where the issue of 
mental responsibility is likely to be raised—or is in fact 
raised—the Manual also provides for the submission of 
the question to experts in the field in order that the 
triers of fact may have the benefit of their opinions.’ 

The expert, due to his special knowledge or experi- 
ence, is allowed, as an exception to the general rule 
against opinion testimony, to express an opinion on the 
accused’s mental state. But before giving such an 
opinion, he must be shown to be an expert witness on 
the question of sanity. The extent of his specialized 
training or experience in psychiatry affects the weight 





1. MCM, 1951, 138e. 

2. MCM, 1951, 116; ef., U.S. v. Doyle et al., 17 CMR 615 (1954), 
pet. rev. den. 17 CMR 381 (1954). 

3. MCM, 1951, 121, 122. 
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of his testimony rather than his competence as an ex- 
pert witness.‘ In establishing the expert’s competency, 
actual experience is not necessary to qualify him; it is 
actual knowledge that is necessary. The expert may be 
qualified by experience rather than study or by study 
rather than experience.’ One still in residency training 
in psychiatry may be qualified, for medical licensure and 
specialty board certification are not indispensable re- 
quirements.° In connection with the display of an ex- 
pert’s qualifications, it has been noted that membership 
in medical and psychiatric associations or societies is 
more often an indication of current financial solvency 
than of professional merit.’ The proof of the expert’s 
qualifications may, of course, be waived by opposing 
counsel, either by stipulation or by failure to object to 
his testimony.’ If an issue is raised, however, the quali- 
fications of the expert is a matter for the determination 
of the law officer and his ruling thereon is conclusive, al- 
though subject to review on appeal.° 


(Continued on page 92) 





4. U.S. v. Thomas, 6 CMR 792 (1952). 

5. U.S. v. Marymont, 28 CMR 904 (1960), rev’d in part and aff’d in 
part, 11 USCMA 745, 29 CMR 561 (1960). 

6. U.S. v. Oakley, 28 CMR 451 (1959), aff’d, 11 USCMA 187, 29 
CMR 3 (1960). 

7. See, Oakley, supra Note 6. 

8. MCM, 1951, 138e. 

9. Cf., U.S. v. Hagelberger, 3 USCMA 259, 12 CMR 15 (1953), 
aff’d, CM 354513, 9 CMR 226 (1952); U.S. v. Gibson, 17 CMR 911 
(1954) ; Thomas, supra Note 4. 
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| THE INSTRUCTIONAL DUTIES OF THE PRESIDENT, 


SPECIAL COURT-MARTIAL, 
IN THE SENTENCE FIELD 


By CDR BENJAMIN H. BERRY, USN* 


THE DUTIES OF the president of a special 
court-martial are becoming increasingly com- 
plex. When the Code was first enacted, the 
duties required of the president were compara- 
tively simple. While it was the duty of the 
president to rule on interlocutory matters, sub- 
ject to the objection of other members, and to 
instruct on the elements of the offenses charged, 
each member of the court possessed the Manual 
for Courts-Martial. However, with the deci- 
sion of the Court of Military Appeals in United 
States v. Rinehart, a new era began. This 
memorable milestone of military justice forbade 
the possession or use of the Manual by the mem- 
bers of a court-martial, other than the president 
of a special court-martial. 

Earlier, the Court had held that the instruc- 
tional duties of the president of a special court- 
martial “require powers of legal discernment 
approximating those of a qualified law officer.” 2 
Therefore, as a logical outgrowth of the Rine- 
hart decision, supra, the Court, in United States 
v. Turner,’ stated: 


However, in order that there be no misunderstanding 
as to the future, we now hold that the law officer of 
a general court-martial and the president of a special 
court-martial must advise the members in open court 
on the maximum permissible limits of punishment 
prior to deliberation on the sentence. Only in this 
manner can we satisfy ourselves that the sentence 
adjudged by a court has been based upon correct 
limitations.‘ 


While a rule of law, such as set forth above, 
may be simply stated, its application may be 
subject to wide variance. In the sentence field 
there are four areas that spawn possible error. 
The first is the misuse of the Table of Maxi- 
mum Punishments; the second involves in- 





*Commander Benjamin H. Berry, USN, is presently assigned to the 
Office of the Judge Advocate General. Formerly attached to the 


~ Potomac River Naval Command legal staff, he has, since 1958, been 


a member of the JAG Task Force with additional duty as an Apel- 
late Government Counsel. He attended The George Wash- 


ington University and the Atlanta Law School. Admitted to prac- 
tice before several of the Federal bars, Commander Berry is a 
member of the Georgia Bar and the American Bar Association. 

1. 8 USCMA 402, 24 CMR 212. 

2. U.S. v. Pinkston, 6 USCMA 700, 705, 21 CMR 22, 27. 

3. 9 USCMA 124, 25 CMR 386. 

4. 9 USCMA at page 129. 
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creased permissible punishments under Section 
B of para. 127c, MCM, 1951 (p. 228) ; the third 
is sentence instruction on a rehearing; and, the 
fourth is the failure to instruct on multiplicity 
of charges for punishment purposes. It is the 
purpose of this article to bring into one handy 
reference the current rules being enforced by 


the Court of Military Appeals and the Boards 
of Review in this area. 


A. MISUSE OF THE TABLE OF MAXIMUM 
PUNISHMENTS 


In United States v. Green,® the accused was 
convicted of an offense for which the Table of 
Maximum Punishments * provides a maximum 
punishment of dishonorable discharge, confine- 
ment at hard labor for five years, and total 
forfeitures. The president of the special court- 
martial advised the members in open session of 
this maximum limitation and also advised the 
court of the jurisdictional limitations of a spe- 
cial court-martial in the sentence field. The 
instruction of the president on the maximum 
punishment in excess of that which the court 
was authorized to adjudge was held to be er- 
roneous. It was the opinion of the Court of 
Military Appeals that: 


. .. the Table of Maximum Punishments was no 
longer relevant and the court members should not 
have been informed of it.” 


Therefore, the effect of this decision is that 
the president may instruct on the provisions of 
the Table of Maximum Punishments only inso- 
far as those provisions are within the sentence 
limitations of a special court-martial. Should 
the provisions of the Table of Maximum Pun- 
ishments exceed the sentence limitations of the 
special court-martial, the president may instruct 
the court only upon the maximum limits of pun- 
ishment of the special court-martial, i.e., a bad 
conduct discharge, confinement at hard labor 
for six months, forfeiture of two-thirds pay per 
month for six months, reduction to the lowest 
pay grade, and admonition or reprimand. 


5. 11 USCMA 478, 29 CMR 294, 
6. Para. 127c, Sec. A, MCM, 1951. 
7. 11 USCMA at page 479. 
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Should a member of the court or counsel request 
instructions on other forms of punishment, such 
as detention of pay, hard labor without confine- 
ment, and restriction, the president should be 
familiar with these forms and prepared to give 
such instructions. 

While it is recognized that certain penalties, 
as hard labor without confinement, forfeitures, 
reduction, restriction, and the like, are well 
known to court members, the failure of the 
president to instruct on a form of punishment 
adjudged by the court may render a portion 
of the sentence questionable upon review. 
Pending before the Court of Military Appeals 
is the case of United States v. Crawford,’ 
wherein the president failed to instruct on re- 
duction in grade. The sentence of the court 
included such reduction. Regardless of the 
outcome of this case, each case must be deter- 
mined on its own merits. The safer rule to 
follow, therefore, is to affirmatively instruct on 
all elements of the sentence and leave nothing 
to the general knowledge of the court members. 


B. ADDITIONAL PERMISSIBLE PUNISH- 
MENTS UPON PROOF OF TWO OR 
MORE PREVIOUS CONVICTIONS 


In United States v. Zemartis,® the accused 
pleaded guilty before a special court-martial to 
a twenty-six day unauthorized absence. The 
president, in ascertaining that the accused un- 
derstood the meaning and effect of the plea, 
advised the accused that the maximum sentence 
the court could award for the offense was con- 
finement at hard labor for six months, forfei- 
ture of two-thirds pay per month for six 
months, and reduction to the lowest pay grade. 

Following the findings, evidence was received 
of three previous convictions. No further ad- 
vice was given the accused concerning the effect 
of his plea upon the maximum punishment. At 
the appropriate time, the president instructed 
the court that the maximum sentence that might 
be adjudged consisted of a bad conduct dis- 
charge, confinement at hard labor for six 
months, forfeiture of two-thirds pay per month 
for six months, and reduction to the lowest pay 
grade. The sentence imposed included, among 
other penalties, a bad conduct discharge. 

The Court of Military Appeals held that the 
advice given the accused by the president at the 
time of the entry of the guilty plea was deficient 
and prejudicial to the substantial rights of the 
accused. The Court said that the president 
should have adopted: 





8. Docket No. 14,516. 
9. 10 USCMA 353, 27 CMR 427. 
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. alternative means of obviating the error: (1) 
by giving a condictional type of advice, or (2) by 
further advising the accused as to the correct maxi- 
mum punishment and permitting him to withdraw 
his plea of guilty.” 


The Court explained that these alternative 
means consisted of: (1) advising the accused at 
the time of explaining the effect of his plea, that 
proof of two or more previous convictions will, 
in addition, authorize a bad conduct discharge, 
or (2) after having received evidence of the 
previous convictions, advising the accused of the 
then increased limits of punishment and afford- 
ing him the opportunity of withdrawing his 
plea of guilty. 


THE RULE ANNOUNCED in Zemartis, 
supra, was found by the Court of Military Ap- 
peals to also be applicable in United States v. 
Downing. Therein, the accused pleaded guilty 
before a special court-martial to an eight day 
unauthorized absence. In explaining the mean- 
ing and effect of the plea, the president advised 
the accused only that he could be sentenced to 
the “‘maximum punishment authorized” for the 
offense. Nothing was said concerning possible 
increased limits of punishment upon proof of 
two or more previous convictions. The accused 
persisted in his plea and the president’s advice 
of “maximum punishment” was not further 
elaborated upon. 

Following the findings, evidence was received 
of four previous convictions. Upon completion 
of the evidence in mitigation and extenuation, 
and without further advice to the accused, the 
president instructed the court in the following 
language: 


PRES: I will now instruct the court on the maxi- 
mum legal punishment. The maximum punishment 
which may be adjudged by a Special court-martial in 
any case is the maximum punishment for that type 
of court or the maximum total punishment for the 
separate offenses of which the accused is convicted, 
whichever is the lesser punishments. In this case the 
lesser punishment is the maximum limit for a Special 
court-martial. 


PRES: The maximum punishment which a Special 
court-martial may impose is a Bad Conduct Discharge, 
confinement at hard labor for six (6) months, forfei- 
ture of two-thirds pay per month for six (6) months, 
and where the accused is not a private, reduction 
to the rank of private.” 


As in Zemartis, supra, it was held that the 
president erred in failing to either give the 





10. 10 USCMA at page 355. 
11. 11USCMA 650, 29 CMR 466. 
12. 11 USCMA at page 651. 
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conditional type of advice, advising the accused 
of the effect of two or more previous convictions 
upon the thereby increased sentence powers of 
the court, or in failing to advise the accused of 
the increased limits of punishment upon receipt 
of the evidence of the previous convictions and 
affording him the opportunity of withdrawing 
his plea of guilty. 

It will also be noted that the president in- 
formed the court that the maximum permissible 
punishment for the offense, considering the pre- 
vious convictions, exceeded the jurisdictional 
limits of a special court-martial. See United 
States v. Green, supra. 

The case had been argued before the Board 
of Review prior to the decision of the Court of 
Military Appeals in Zemartis, supra. Never- 
theless, the Board had held that the president’s 
advice to the accused at the time of the entry 
of the pleas was prejudicially deficient. They 
accordingly reweighed the sentence and ap- 
proved a sentence that did not include a puni- 
tive discharge. On this issue, the Judge 
Advocate General certified the case to the Court 
of Military Appeals. The accused thereupon 
cross-petitioned the Court on the issue of the 
president’s instruction to the court that the 
maximum permissible punishment exceeded the 
jurisdictional limits of a special court-martial. 
The Court granted this issue. However, in 
their decision they found it unnecessary to de- 
termine this issue in the light of mitigating 
action theretofore taken by the Board of Re- 
view. They did indicate that in an appropriate 
case they might well be prepared to hold that 
such an instruction is error. Therefore, in the 
interest of avoiding needless error, it would ap- 
pear to be the safer course to avoid any instruc- 
tion indicating that a greater punishment might 
be authorized than could be adjudged by a 
special court-martial. 

In instructing on the additional permissible 
limits of punishment, the president must be 
careful to follow the language of Section B of 
para. 127c, MCM, 1951 (p. 228), as amended by 
Executive Order 10565 of 28 September 1954, 
and he should then inform the court of only so 
much of this material as is, in fact, applicable 
to the case then before the court. United 
States v. Roach. 


C. SENTENCE INSTRUCTION ON A 
REHEARING 


In United States v. Ledlow,* a combination 
of errors occurred at the time the president in- 





13. CGCMS 20706, 25 CMR 747. 
14. 11 USCMA 659, 29 CMR 475. 
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structed the court on the maximum permissible 
limits of punishment. The accused had previ- 
ously been tried, found guilty and sentenced for 
a violation of Article 121, UCMJ. However, a 
rehearing of the case was directed and it was 
referred to a new special court-martial. Again, 
the accused was found guilty. At the appro- 
priate time the president advised the court that 
the maximum sentence “allowable in this case 
is: Dishonorable discharge, forfeiture of all pay 
and allowances, confinement at hard labor not 
to exceed five years and reduction to the lowest 
enlisted inferior rank.” '* The members were 
then reminded of the sentence limitations of a 
special court-martial. At this point, the trial 
counsel informed the court that the case was a 
rehearing and, at the original trial, a sentence 
of a bad conduct discharge, forfeiture of $20.00 
per month for four months, confinement at hard 
labor for four months, and reduction to the 
grade of private, had been imposed. The same 
sentence was imposed at the rehearing. 

As will be seen, the president’s instruction on 
the maximum limits of punishment set forth in 
the Table of Maximum Punishments ** was 
error. Additionally, it was held to be error to 
instruct the court-martial on sentence limita- 
tions over and beyond the amount they might 
lawfully adjudge.*? Inasmuch as this was a 
rehearing, the only sentence limitations with 
which the court was concerned was a bad con- 
duct discharge, forfeiture of $20.00 per month 
for four months, confinement at hard labor for 
four months, and reduction to private. 

In United States v. Jones,!* the Court of Mili- 
tary Appeals held that “the maximum sentence 
which may be adjudged on any rehearing is 
limited to the lowest quantum of punishment 
approved by a convening authority, board of 
review, or other authorized officer (supervisory 
authority) under the Code, prior to the second 
trial .. .”™ 

It is recognized the rehearings are not too 
frequent, however, it is the infrequent situation 
that tends to invite possible error. As a means 
of obviating an erroneous sentence instruction 
on a rehearing, it is the author’s suggestion 


15. 11 USCMA at page 663. 

16. Notes 5 and 6, supra. 

17. Article 63(b), UCMJ. 

18. 10 USCMA 532; 28 CMR 98. 

19. 10 USCMA, at page 533. See also U.S. v. Eschmann, 11 
USCMA 64, 28 CMR 288, wherein the law officer, at a rehearing, 
instructed the court that the maximum limits of punishment 
included confinement at hard labor for twenty-five years but 
that since it was a rehearing, the maximum the court could 
adjudge was limited to the tence of the court at the original 
trial which was five years. The Court held that since the Table 
of Maximum Punishments was no longer relevant, it was error 
to inform the courtmartial of its provisions. 
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that the trial counsel, prior to the court being 
called to order, furnish the president with a 
note setting forth the maximum punishment 
that might be adjudged. Since this maximum 
punishment may well be less than that pre- 
scribed in the Table of Maximum Punishments, 
it may be necessary that the president be in- 
formed that the case is a rehearing. In this 
later event, the president must be cautioned 
that the fact that the case is a rehearing is not 
to be disclosed to other members of the court, 
either in open or in closed session. Likewise, 
should any member of court request to be in- 
formed if the case is a rehearing, he should be 
advised that an answer to his inquiry would be 
improper. 


D. SENTENCE MULTIPLICITY 
INSTRUCTIONS 


It has long been established that a man 
should not be twice punished for the same of- 
fense.*° Various rules have been adopted by 
the state courts to be used as measuring rods to 
determine the question of multiplicity. In the 
military, there are two aspects to be considered 
in determining if multiplicity exists. If proof 
of one offense proves the other, multiplicity 
exists. Also, where there is but one transac- 
tion or one act involved there is generally only 
one offense. 

The Manual for Courts-Martial, 
States, 1951, states the rule as follows: 


The test to be applied in determining whether the 
offenses of which the accused has been convicted are 
separate is this: The offenses are separate if each 
offense requires proof of an element not required to 
prove the other.” 


United 


In United States v. McClary,?* the court was 
called upon to determine the separability of lar- 
ceny of Government property and the wrongful 
disposition of the same property some several 
days following the larceny. Speaking of the 
measuring rod used in determining multiplicity, 
the Court said: 


Generally speaking, in determining multiplicity we 
have used the Manual test which provides that the 
offenses are separate if each offense requires proof 
of an element not required to prove the other. In 
some instances, that principle has been rejected 
because it was believed its use would violate the 
cardinal principle of law that a person may not be 
twice punished for the same crime.” 


In this case, it was also observed: 


20. 8 USCMA 201, 24 CMR 11. 
21. Para. 76a(8). 

22. 10 USCMA 147, 27 CMR 221. 
23. 10 USCMA at page 151. 


JAG JOURNAL 





[I]t was recognized as early as United States v. 
Soukup, 2 USCMA 141, 7 CMR 17, that the Manual 
standard may not serve accurately and safely in all 
situations.” 


In applying the test of like elements, it is of 
no consequence that we label the elements dif- 
ferently or state them in different terms. The 
Court of Military Appeals excellently demon- 
strated this in United States v. Posnick.2> In 
applying the “like elements” test to the offenses 
of unauthorized absence and missing movement, 
the Court said: 


Logically every missing movement offense includes 
an unauthorized absence plus other factors. These 
additional factors are circumstances that aggravate 
the offense of unauthorized absence. In these cases 
the unit, ship, or aircraft is moving and the accused 
has knowledge of this movement. This offense can 
be further aggravated by the subjective cause of the 
accused’s absence—neglect or design. The fact that 
the absences are alleged in terms of a different span 
of time is not important if the absence alleged is in one 
unit. Duration of an unauthorized absence is an ag- 
gravating circumstance but is not itself an element 
though in the case of an Article 86 violation, the 
punishment depends on the aggravating factor and 
must be alleged and proved.” 


Thus it may be seen that missing movement 
is but a form of unauthorized absence. Just as 
is the duration of an unauthorized absence an 
aggravating factor allowing for additional pun- 
ishment dependent on the duration, a relatively 
short absence is aggravated by missing move- 
ment. The mere fact that knowledge of the 
prospective movement of the ship must be al- 
leged and proved does not serve to change the 
nature of the offense. The allegation and proof 
of the knowledge of the movement merely ag- 
gravates the absence and allows the greater 
authorized punishments of Article 87, UCMJ.* 

Similarly, in United States v. Modesett,?* the 
Court held that breach of restriction and un- 
authorized absence, when the limits of restric- 
tion coincide with the limits of the duty station, 
are multiplicious for punishment purposes. 

An excellent illustration of the rule against 
punishment for one act though involving two 
offenses, is the case of United States v. Brown.”® 
The circumstances of this case are best ex- 
pressed in the words of the Court: 

On February 10, 1956, the accused desired to spend 

the night with a lady of pleasure. He had no funds. 

(Continued on page 95) 





24. 10 USCMA at page 152. 

25. Fn. Note 20, supra. 

26. 8 USCMA at pages 203-204. 
27. Para. 127c, Sec. A, MCM, 1951. 
28. 9 USCMA 152, 25 CMR 414. 
29. 8 USCMA 18, 23 CMR 242. 
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PREVENTIVE LEGAL ASSISTANCE 


IN THE INDEBTEDNESS FIELD 


By LT HERBERT L. SPIRA, USNR* and WILLIAM A. HUSSONG** 


. . « We realize that the Navy is not a collection agency ... but 
since this indebtedness reflects discredit upon the naval service, 
we would appreciate it if you... 


OW MANY TIMES has this kind of a letter 

H passed across the desks of beleaguered di- 

vision officers, and other officers exercising 
legal, personnel, and command functions? 

How much time does the Navy spend process- 
ing the indebtedness correspondence of its per- 
sonnel? And, how may this workload be re- 
duced? 

The Bureau of Naval Personnel has estimated 
that, during 1959, its indebtedness force proc- 
essed an average of 120 letters per working day 
consuming some 12 man-hours per day, or 3,000 
man-hours for the year. 

The greatest burdens, however, are borne by 
the ships and stations where debtors are actu- 
ally attached. For, in addition to those com- 
plaints forwarded to BuPers, debt letters are 
also sent directly to local commands. At the 
U.S. Naval Station, Washington, D.C., the in- 
flow of debt correspondence ranges between 6 
and 12 per day requiring the part-time services 
of an indebtedness officer, and a full-time in- 
debtedness yeoman as well as some supervisory 
time and attention by the leading chief and legal 
officer. This station is only one of 307 major 
and 3400 minor activities that are involved in 
the problem.? 


FoR SOME IDEA as to the context in which 
Navy debt problems arise, it should be noted 
that credit and installment buying nationally 
have risen steeply every year since 1945, and 





*Lieutenant Herbert L. Spira, USNR, is presently the Assistant 
Legal Officer at the U.S. Naval Station, Washington, D.C., where 
legal assistance cognizance extends to several thousand officers and 
men, Lieutenant Spira holds the A.B. degree from Union College 
and the LL.B. degree from Harvard University. He is a member 
of the New York State Bar and the American Bar Association. 
**Mr. William A. Hussong is the General Manager of the Navy 
Federal Credit Union, Washington, D.C. He has been engaged 
in the field of credit management for 16 years, the past 10 of which 
have been with the Navy. Educated at Drexel Institute of Tech- 
nology, Mr. Hussong is sometime lecturer on management training 
at several universities. 
1. Estimate based on Bureau of Naval Personnel figures. 
2. A major activity consists of over 100 personnel and carries a 
plant account of $1,000,000. Catalogue of Naval Shore Activities, 
OP-09B-23. 


the end of this upward curve is nowhere in 
sight.® 

According to the experts,‘ the problems of 
naval personnel should increase at about the 
same rate as those of the general public. How- 
ever, this estimate, it is felt, does not take into 
consideration the youth, inexperience, and mar- 
ginal educational level of many sailors; the fact 
that many, for the first time, are financially 
independent, and the fact that their transient 
status do not make them welcome at conserva- 
tive lending institutions such as banks. These 
factors suggest that the Navy’s problems may 
be even more aggravated than those of the 
general public. 

Like the character in Alice in Wonderland, 
the Navy may in the future have to run twice 
as fast just to stay in the same place. Con- 
versely, any reduction in the volume of debt 
correspondence would be significant in the 
economy of men, money and material. 


ONE APPROACH HAVING some promise of 
success in effecting such a reduction is ““Preven- 
tive Legal Assistance.” This concept is not new 
either to the field of administration or the field 
of law. It has undergone considerable engi- 
neering in the Bureau of Naval Personnel ° cul- 
minating in policies and methods of a preventive 
nature, which have already been tested at least 


3. Consumer Credit in the U.S. 





June 1960 
Hastaliment Credit........................... 41, 362, 000, 000 
Non-Installment Credit......-..------.------. 12, 134, 000, 000 

June 1959 
SE GI i cetnncécnsccnnnesumeune 36, 100, 000, 000 
Non-Installment Credit...._...-....-------.- 11, 400, 000, 000 


(Including charge accounts, utility bills, credit cards, single pay- 
ment bank loans for consumer purposes). The foregoing fig- 
ures do not include mortgage loans. Since there are 
about 5214 million families in the U.S. this figure amounts to 
more than $1,000 of credit per family. Repayments amount to 
1214-13% of all disposable personal income. Information sup- 
plied by Federal Reserve Board, Consumer Credit Branch. 
The growth of consumer credit during the last twenty years 
is as follows: 
Billions of Dollars 
1940 1948 1951 1953 1960 
5.5 8.9 14.8 27.0 53.5 
. Estimate by Federal Reserve Board, Consumer Credit Branch. 
There are no figures available to indicate differences in borrow- 
ing habits as between military personnel and their civilian 
counterparts. 
. BUPERS INSTRUCTION 1620.1B of 11 April 1958; BUPERS 
Manual 1959, Article C-11104(A); BUPERS NOTE 1620 of 4 
March 1960. 
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twice in the field. The pilot projects, to be 
discussed below, have accomplished much in 
demonstrating the practicability of such a pro- 
gram and to suggest the direction that further 
refinements may take. 

The essence of preventive legal assistance is 
educating personnel in three areas: 


1. How to avoid the worst abuses of the credit racket. 

2. How to make sound financial plans. 

3. How to secure advice from the Navy before entering 
into any particular transaction. 


This idea seems to have developed rather nat- 
urally from a merger of a division officer’s re- 
sponsibility for “the efficiency . . . welfare and 
morale” of his men® and from the desires of 
legal assistance officers to treat the causes in an 
effort to avoid the consequences of indebtedness. 
Consistent with the preventive approach to in- 
debtedness it is necessary to “pass the word” on 
the benefits of financial planning and to make 
available assistance in financial planning to per- 
sonnel in order to head off financial difficulties 
before they start. [NOTE: The indebtedness 
problem has two aspects: preventive and re- 
medial. For the policy, law, and legal assist- 
ance phases of the remedial aspect see, Hiner 
and Quittner, Indebtedness of Naval Personnel, 
JAG JOURNAL, November, 1960.] 

In addition to Commanding Officers’ respon- 
sibility for processing debt correspondence, the 
Bureau of Naval Personnel has recently placed 
ultimate responsibility upon Commanding Offi- 
cers “to insure that personnel are periodically 
instructed” as to the applicable indebtedness 
policies of the Department of the Navy (Art. 
11104A, BuPers Manual, 1959), which empha- 
sizes the following points: 

(A) Thrift is not only a virtue but a necessity of to- 
day’s living... 
(D) Consultation with a designated officer when con- 
templating large purchases on credit will assist per- 
sonnel to avoid commitments which may be difficult or 
impossible to carry out. 
(E) Be wary of the “high-pressure” salesman. Think 
carefully and seek advice before signing an agree- 
ment or contract. Never sign a blank contract and 
always multiply the number of payments by the 
amount to determine the total payment. Note par- 
ticularly the penalty clauses. 


This article also explicitly asserts that it is 
the policy of the Department of the Navy to pro- 
mote habits of thrift and to encourage all mem- 
bers of the naval service to conduct their finan- 
cial matters so as to reflect credit upon the 
service. 

The establishment of these guidelines provides 


6. Navy Regulations, 1948, Article 1044. 


JAG JOURNAL 








a solid foundation for a broad educational effort 


in the indebtedness field on a local basis and at 
various levels of command. 


ILLUSTRATIVE OF WHAT can be accom- 
plished by the preventive approach is the pro- 
gram of indoctrination and counselling initiated 
aboard the USS BOSTON (CAG-1) in the sum- 
mer of 1958. Indebtedness complaints were cut 
by more than 50% during the first year of opera- 
tion.’ 

This program featured “personal finance let- 
ters” prepared by the ship’s executive officer for 
division officers who were instructed to read the 
letters personally to “small groups of the divi- 
sion, and at a time other than at Quarters”. 
These were backed by lectures by the legal offi- 
cer to new men reporting aboard, notes in the 
Plan of the Day, and an emphasis upon financial 
counselling by appropriate ship’s officers. In 
addition, conventional indebtedness procedures 
were rigorously exercised.’ 

Another program, undertaken in the Wash- 
ington, D.C., area in conjunction with the ob- 
servance of LAW DAY 1960 consisted of a series 
of lectures by one of the U.S. Naval Station 
Legal Officers to small groups of personnel at 
various area activities. The lectures were forti- 
fied with charts, pamphlets, and a sad personal 
account of a real-life victim, who had signed an 
automobile installment contract calling for an 
interest rate of 44.09% per year. 

In the Long Beach, California, area, a far- 
reaching program of a different sort has been 
inaugurated. This program aims at minimizing 
marginal credit practices of the business com- 
munity such as “bait advertising,” misrepresen- 
tation, granting credit without investigation, 
and writing direct to the naval authorities with- 
out first bringing the matter to the delinquent 
service member’s attention.® Representatives 
of military services and business groups drafted 
a Code of Business Ethics to which more than 
30% of the area merchants immediately sub- 
scribed. 

It is understood that other commands have 
adopted similar approaches, and that in extreme 
cases, businesses have been placed “off limits” 
to service personnel after appropriate hearings 
before the local Armed Forces Disciplinary 
Control Board. 

7. CO, USS BOSTON ltr 14:EMC:afe of 2 May 1959 to 

COMCRUFORLANTFLT;; reprinted in BUPERS NOTE 1620 of 

4 Mar 1960. 

8. Ibid, pp 3 and 4, 
9. CO, US NAVBASE Los Angeles Itr NB-08 GEC:er of 10 Aug 

1959 to BUPERS. 


10. Code of Business Ethics, Long Beach Press Telegram, June 8, 
June 8, 1959, editorial page. 
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The development of this variety of techniques 
indicates that an educational effort can profit by 
the specialized skills and experiences of person- 
nel at many different levels. The executive offi- 
cer, legal officer and division officer all have 
different parts to play. For instance, the legal 
assistance officer does not act directly in a man’s 
behalf. He may be an advisor but not an advo- 
cate. Identical limitations do not however apply 
to division officers. Neither can the legal assist- 
ance officer speak for the command in proposing 
action to the business community, while higher 
authority may be in a position to do so. 


THE INFORMATION SOUGHT to be imparted 
by the Boston and Washington programs has 
been similar. It deals with some of the many 
abuses that are associated with small loans, such 
as hidden finance, clerical, or carrying charges 
and computation of interest charges by the 
month (a 30% annual interest charge stated as 
214%). Other common devices culled from 
legal assistance files and from a series of articles 
in a Washington newspaper ™ include: 


1. The “Discount”, which is deducting the interest 
before the loan is turned over to the borrower. This 
results in interest being computed on the entire amount 
for the entire year, rather than upon the unpaid bal- 
ance of the loan. 

2. “Writing-up” the loan by adding finance charges 
(and sometimes the prospective interest) to the prin- 
cipal amount of the loan and then charging interest 
on the total. 

8. Adding life insurance premiums to the cost of 
of the loan. 


When the loan is the result of a conditional 
sales or time contract for an appliance or a car 
(the most common type of loan) the situation 
becomes vastly more complicated. The contract 
may contain: 


1. A “Pick-up Payment”—which is really a down 
payment required before you can pick up your car 
from a lot after you have paid the advertised “only 
one dollar down.” This payment may be financed 
through a separate small loan company (perhaps 
owned by the car dealer) at a rate of 2-3% per month. 

2. A “Balloon Payment’”—which is an extra large 
payment at the end of a contract, sometimes amount- 
ing to several hundred dollars. It is a frequent cause 
of repossessions. 

3. Agreements to pay additional sums beyond those 





11. Six articles by M. Ottenberg on used car sale practices appeared 
in the Washington Evening Star, Nov. 1-7, 1959. Material 
from these articles were brought together by the National Auto- 
mobile Dealers Association in pamphlet form, entitled USED 
CAR BUYER BEWARE. Copies are available either from the 
N.A.D.A., 200 K Street, N.W., Washington, D.C., or The Navy 
Federal Credit Union, Main Navy Building, Washington 25, D.C. 
The pamphlet lists the 28 states having laws regulating automo- 
bile finance charges. The remainder do not possess such laws. 


itemized in the contract for; e.g. life and collision 
insurance, service charges, carrying costs, penalties, 
or clerical fees. 

4. The “Monthly Payment”—which is set low 
enough and extended for a long enough period that 
the borrower may afford the entire package. This 
single figure lends a deceptive air of simplicity to the 
deal. 

5. “Split-Level Payments”—which set the monthly 
payment at one level for the first six months and then 
lower or raise it for the balance of the contract. 


When several of these devices are combined in 
one transaction it is virtually impossible for any- 
one but a competent mathematician or a person 
experienced in the use of a computer to deter- 
mine the true rate of simple annual interest. 

The average buyer or borrower is confused— 
he finds himself in a “credit wonderland” where 
he can seemingly possess anything he desires on 
easy credit, but where the price of repayment is 
couched in bewildering terms and numbers. 
Even familiar words have unfamiliar meanings 
and the only visible land mark is a conveniently 
contrived “monthly payment.” One study” 
found that more than 14 of the consumers inter- 
viewed had no idea how much they paid for 
credit, and that college graduates were no bet- 
ter off in this regard than noncollege people. 

Material presented to a congressional sub-com- 
mittee contained painful evidence that officer 
status provides no greater immunity. One 
Lieutenant Commander was found to be paying 
18.7% simple interest for a loan obtained on the 
West Coast." A Lieutenant was paying 16.6%, 
a Marine Officer 14.6% and a military-officer- 
no-money-down plan added up to 32% simple 
interest. During the year, 1958, in the Wash- 
ington, D.C., area there were over 3,000 cars 
repossessed. Installment contracts filed to se- 
cure repossession titles frequently showed 30% 
finance charges.° The financial burdens im- 
posed by such rates, weighing most heavily on 
persons who can afford them least, create the 
many consequential problems which are all too 
familiar. 


A SURVEY STUDY ™ by the Douglas Sub- 
committee revealed the following typical ranges 
of interest charges on different types of credit 
in terms of a simple annual rate: 


12. G. Katona, A STUDY OF CONSUMER CREDIT (University of 
Michigan Research Center, 1960). 

13. 86 Cong. Rec. 6152 (March 28, 1960). 

14. Ibid. 

15. M. Ottenberg, Used Car Racket Flourishes Here, The Washing- 
ton [DC] Evening Star, November 1, 1959. 

16. Ibid. 

17. From a chart, “Typical Credit Charges”, Hearings before the 
Douglas Subcommittee of the Senate Committee on Banking 
and Currency on the Consumer Credit Labeling Bill, 86th Cong., 
2d session (1960) at p. 153. 
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Loans Secured by Stocks or Property. 5-6% 


Consumer Loans by Commercial 

Micha ae crniecraa ei ninakeecSactent 7 to 15% 
Loans by Credit Unions-.-.........--- 6-12% 
Fe EE 11% and up 
BE I icnaneucwesunaetennes 10-18% 


Consumer finance companies (large 


SE iciccecoecseneaenauncies 18-30% 
Consumer finance companies (small 
NERS RS ee et 59 eee een 30-36% 


In addition there are the extreme cases of 
44.09 % ,* 62%,” and others yet to come to light. 
The Douglas Survey shows that every time-in- 
stallment sale involves charges for credit which 
are seldom revealed by the price tag on the item. 
If the size of these charges are known and con- 
sidered by the potential buyer the extra and 
sometimes exorbitant expenses of credit buying 
may be avoided. It becomes apparent that a 
man will save money if he will shop around for 
credit or is willing to save for a time and then 
pay cash for what he wants. 

The foregoing type of information is valuable 
in preventive legal assistance if widely dissemi- 
nated, discussed and appreciated. Experience 
derived from pilot projects as the Boston project 
described earlier has demonstrated that “an in- 
creased awareness” of the benefits of increased 
financial health is basic to improving the indebt- 
edness picture.” 

If this awareness is supplemented by concrete 
suggestions that will reduce the “monthly pay- 
ments”, there are possibilities of influencing the 
credit outlook and habits of significant numbers 
of potential debtors. Many avenues of financial 
self-improvement are opened, such as budget 
consciousness, advice consciousness, saving and 
investment programs. For example, from the 
foregoing table of interest rates it can be seen 
that among the lowest interest loans are those 
granted by credit unions. At one credit union 
in the Washington, D.C. area, the interest rate 
is 34, of 1% per month on the declining balance 
(9% per year). At this rate, the actual dollar 
cost of borrowing $100.00 for one year is ap- 
proximately $4.88. In contrast, the small loan 
stautes of neighboring states allow from $18 to 
$36 in interest and costs to be charged for the 
same loan.”* 

Commercial banking facilities together with 
credit union facilities are available to most naval 





18. Actual case of an enlisted man stationed in the Washington, 
D.C. area. 

Case NFCU-7, op. cit. Congressional Record, page 6150. 

Op. cit., CO, USS BOSTON ltr, para. 4. 

Article 583A, ANNOTATED CODE OF MARYLAND (1957), Sec- 
tion 16. Chapter 8, Title 6, CODE OF VIRGINIA (1950). 
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personnel everywhere. An educational program © 








would inform naval personnel of the financial © 








institutions available to them in their area and 
the services and rates each has to offer. With 
proper guidance and by shopping around, the 
Navy man can find the financial institution 
which offers him the best solution to his partic- 
ular financial problem. 


CREDIT UNIONS HAVE EXISTED within 
the naval establishment for over 25 years and 
there are now over one-hundred credit unions 
situated on Navy and Marine installations 


Twa 


throughout the United States from Hawaii to | 


Boston and from Alaska to the Canal Zone. 
Federal Credit Unions are operated pursuant 


to the authority of the Federal Credit Union Act © 


of 1934, as amended ”? to service groups having 
a common bond of occupation, association or 


residence. In addition, about an equal number © 


of credit unions are chartered and supervised 
by the individual states. In either case, their 
directors and committees are elected each year 
by the members of each credit union, and all are 
supervised and examined by either the Bureau 
of Federal Credit Unions of the Department of 
Health, Education, and Welfare or a comparable 
state authority. Each member, regardless of 
the number of shares owned, is entitled to only 1 
vote. 

Credit union earnings in excess of expenses 
and reserves are distributed among the mem- 
bers based upon the amount of their savings. 
Most credit unions also provide their members, 
at no extra cost, life insurance in amount equal 
to their total unpaid loan balances as well as 
their share-savings up to the first $1,000 or 
$2,000. These institutions are now in the course 
of extending their services to all ranks and en- 
listed grades. Because the philosophy of credit 
unions is directed primarily toward rendering 
the greatest service in meeting the financial 
need of their members at the lowest possible 
cost, rather than making a profit or dispensing 
charity, credit unions can provide an invaluable 
service. In the words of Vice Admiral William 
Raborn: 


There are too many people who seem to feel that some 
form of relief is due them when a more aggressive and 
self-reliant attitude . . . would cause them to utilize 
normal credit and stand on their own two feet... 
I believe your credit union is doing a distinct service 
to the ... military personnel of our Navy... I 
would like to see it better known and utilized.” 
(Continued on page 94) 
22. 12 U.S.C. 1751 et seq. 


23. Letter to President, Navy Federal Credit Union dated 8 Sept. 
1959. 
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COMMUTATION OF SENTENCES 


BY 


CONVENING AUTHORITIES AND BOARDS 
OF REVIEW 


A NOTE 


WHILE THE COURT of Military Appeals in the case 
of U.S. v. Russo’ holds that convening authorities, as well 
as boards of review have the authority to “commute” 
sentences, the state of the law with respect to “com- 
mutation” of sentences other than those including a 
penalty of death, and, in some degree, dismissal of offi- 
cers, has by no means been settled. It is emphasized 
that the conclusions reached below are the author’s, and 
except as guideposts are in no way to be equated or con- 
strued as a settlement of law in this field. 

In the case of U.S. v. Russo the accused was found 
guilty of premeditated murder (Article 118, UCMJ) 
and sentenced to forfeit all pay and allowances and to 
be put to death. The convening authority approved the 
findings and the sentence, as had been recommended by 
his staff judge advocate, but “recommended” that the 
sentence be “commuted” to dishonorable discharge, for- 
feiture of all pay and allowances, and confinement at 
hard labor for life. An Air Force board of review in 
affirming the findings and sentence indicated that while 
in their opinion the commutation of the accused’s sen- 
tence to death was appropriate, the Board was powerless 
to effect the change of penalty since “Congress has not 
granted that power to Boards of Review.” 

Among assignments of error which the Court of 
Military Appeals disposed of in Russo were allegations 
of error with respect to “the issue of the power of 
intermediate judicial authority to mitigate (italics 
provided) the severity of the accused’s sentence.” Judge 
Ferguson, who wrote the majority opinion, cited Arti- 
cles 64 and 66(c) of the Code which empower the con- 
vening authority in his discretion to approve the sen- 
tence “or such part or amount of the sentence” as he 
deems appropriate, and the boards of review the same 
power and discretion with respect to the sentence as ap- 
proved by the convening authority, respectively. While 
conceding that the Court of Military Appeals had, on 
previous occasions, through the concurrence of the views 
of Judges Latimer and Brosman against those held by 
Chief Judge Quinn, ruled that boards of review “lacked 
authority to change a death sentence or dismissal to a 
less onerous one” (U.S. v. Goodwin), Judge Ferguson 
now joined Chief Judge Quinn in his position that “Con- 
gress intended to clothe the boards of review with the 
unqualified power and the duty” to change (commute) 
what it considers, on the record, not to be an appropriate 
punishment, thereby overruling the previous position 
taken by the court. Chief Judge Quinn had, in his 
minority opinion in the Goodwin case, remarked that 
Congress had been “specifically informed” that the lan- 





1. 11 USCMA 352, 29 CMR 168. 
2. 5 USCMA 647, 18 CMR 97. 


guage of the then proposed Article 66 would confer 
upon boards of review power to commute sentences. 
Judge Ferguson’s concluding remarks in Russo are 
pertinent: 

be ee whether it be termed commutation, mitigation, or merely 

a reduction in punishment, we hold that both the convening author- 

ity and a board of review have the authority to lessen the severity 

of a death penalty by converting it to dishonorable discharge and 
confinement at hard labor. Our prior decisions in which the con- 
trary view was expressed are overruled. 

While it is true that Russo dealt specifically with the 
commutation of a death sentence to life imprisonment 
and dishonorable discharge by convening authorities 
and boards of review, the language of the opinion clearly 
indicates that the Court of Military Appeals now extends 
the power to commute any sentence of a court-martial to 
convening authorities and boards of review—a power 
that historically and, albeit, inherently previously was 
reserved to the Executive rather than the Judiciary. 


A DEFINITION OF the term “commute” as it applies 
to the sentence of a court of criminal jurisdiction is es- 
sential to a discussion of the import of the decision in 
Russo. WEBSTER defines “commute” as an “exchange 
for one penalty of punishment, another, less severe’; 
BOUVIER’S LAW DICTIONARY as “the change of punish- 
ment to which a person has been condemned to a less 
severe one.” How does “commute” differ from “miti- 
gate”? The Court of Military Appeals in Goodwin 
accepts the language contained in WINTHROP’S MILITARY 
LAW AND PRECEDENTS ®* as follows: 
Commutation is distinguished from mitigation, which, as will here- 
after be noticed, is a reduction of punishment in degree or quantity 
only; the power to mitigate not authorizing the changing of the 
species of the penalty adjudged. But there are certain punishments 
not susceptible of being reduced in degree; consequently where 
one of these imposed by the court is deemed too severe a penalty 
to be inflicted upon the accused, who yet, it is considered, de- 
serves some measure of punishment, the mere power of mitigation 
is inadequate for the occasion, and commutation, or the substitution 
of a lesser penalty of a different nature, must be resorted to. 
Death and dismissal, for example, are punishments not admitting 
of lesser degrees or capable of being mitigated; they must there- 
fore, when deemed too rigorous, be exchanged or commuted for 
distinct penalties of minor severity. 


It has been held that in “mitigating” a sentence the 
character of punishment may not be changed. Mitiga- 
tion is a reduction in the quantity or quality, or both, of 
the original punishment. The mitigated sentence must, 
of necessity, be included in the original sentence acted 
upon. Unfortunately, since “commuting” a sentence 
involves not only changing the character of the punish- 
ment adjudged by a court-martial, but also changing 





3. 2d ed., 1920 reprint, at 471. 
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the punishment to one less severe, there are no guide- 
posts such as those of “quantity or quality”, which we 
find so helpful in arriving at the legality of a “mitigated” 
sentence, to aid us in arriving at a properly “commuted” 
sentence. Is confinement a change “less severe” in na- 
ture than that of a punitive discharge—a forfeiture of 
pay—a reduction in grade? Conversely, is a reduction 
in grade, a forfeiture of pay, a punitive discharge “less 
severe” than confinement for a period of time; and if 
so, is the length of confinement being “commuted” con- 
trolling? There are no immediate answers to these ques- 
tions. In the opinion of the writer, except where an ac- 
cused has been sentenced to death, no sentence not 
originally including confinement can be “commuted” to 
one including confinement; and no sentence not originally 
including a punitive discharge or dismissal may be 
“commuted” to one including a punitive discharge or 
dismissal. 

What sentences lend themselves to being “commuted”? 
Except for the “commutation” of death sentences to 
imprisonment, which has its foundation in historical con- 
cepts, there is not a great deal to go on. In Goodwin 
the Court of Military Appeals held that the change in 
sentence of an officer by a board of review from a dis- 
missal to a loss of numbers was “commutation”. While 
Russo overruled Goodwin, it did not change the defini- 
tion of the term “commute” with respect to the sentence 
approved by the board of review. It would appear safe 
to say that any sentence of a court-martial could be 
“commuted” to a censure in any degree. It would fur- 
ther appear that, in addition to censure, a punitive dis- 
charge could probably be “commuted” to a reduction in 
grade. It is further conceivable that a reduction in 
grade could be “commuted” to forfeiture of pay not ex- 
ceeding in rate thereof the monthly difference in pay 
between that grade from which the accused was reduced 
and the grade to which he was reduced, and not exceed- 
ing in length of time the minimum period required for 
eligibility for promotion to the grade from which he was 
reduced by the court-martial. Great care would need 
to be exercised in any variations of the above concept. 

Any other changes in sentence, in the writer’s opinion, 
must meet the criteria of less severe in quantity or qual- 
ity, or both, which is, in fact, “mitigation”. Changes 
not meeting these tests would, in the writer’s opinion, 
be held to be unlawful. 


CDR LAZAR H. BENRUBI, USNR 
Office of the Judge Advocate General 





EXPERT WITNESS 


THE TESTIMONY OF an expert witness may be based 
upon his personal observation of the accused, an exami- 
nation or study of the accused or of matters pertaining 
to the accused, or upon a hypothetical state of facts.” 
Since it is the special knowledge of the expert and his 
opinion that aids the court, it might appear that there 
should be no special priority of appeal to the manner in 
which the opinion is reached. This does not seem to be 
the case, however, for there is authority to indicate that 
an opinion based on personal observation, examination, 


10. MCM, 1951, 138e; U.S. v. Bunting, 6 USCMA 170, 19 CMR 296 
(1955); U.S. v. Burke, 28 CMR 604 (1960); U.S. v. Johnson, 27 


JAG JOURNAL 


(Continued from page 82) 








or study of the accused himself is generally more worthy 
of confidence than one elicited by hypothetical question- 
ing or abstract study of facts and observations of 
others.” 

Whatever the basis of the expert’s admissible opinion, 
he is there to aid the court in reaching its decision as to 
the sanity of the accused.” His principal function is to 
inform the court of the character of the mental defects, 
if any, of the accused and to express his moral judg- 
ment reached from his observations, examination, or 
study, or from his special knowledge and experience.” 
His opinions, while they should not be narrowly confined 
to the questions posed in paragraph 121 of the Manual,” 
should include answers thereto as well as to whether or 
not the accused had the mental capacity to premeditate 
or to intend, or to have whatever other state of mind or 
knowledge that is essential to the offense charged.” 

As observed earlier, an expert’s opinion based on per- 
sonal observation of the accused may tend to enhance 
the stature of that opinion for, as Judge Latimer has 
observed, “the lack of such an interview is a factor 
which may militate against the conclusion reached by 
the medical examiner.” ** A doctor may examine an 
accused solely to derive information about him upon 
which to base an opinion when testifying about the ac- 
cused’s condition. There is no requirement that he treat 
the accused nor is there any rule requiring that the ac- 
cused’s counsel be present or invited to attend an exami- 
nation by a physician who may be employed by the gov- 
ernment to determine the accused’s sanity.” Such an 
expert may testify as to his opinions of the accused’s 
mental condition, even though he did not warn the ac- 
cused pursuant to Article 31 and his opinions are based 
in part on conversations with the accused; where he 
did not interview the accused for the sole purpose of 
aiding in the proof of a key part of the prosecution’s 
case. 


W HERE AN EXPERT is utilized by the government 
in a pretrial inquiry into the mental condition of the 
accused, the opinion of the expert may be presented by 
his own testimony, by stipulation, or any other proper 





CMR 932 (1958), pet. rev. den., 27 CMR 512 (1959); U.S. v. 

Blankenship, 20 CMR 881 (1955),.rev’d on other gds., 7 USCMA 

328, 22 CMR 118 (1956); U.S. v. Batchelor, 19 CMR 452 (1955), 

aff’d, 7 USCMA 354, 22 CMR 144 (1956); Thomas, supra Note 4. 

U.S. v. Dunnahoe, 6 USCMA 745, 21 CMR 67 (1956); Bunting, 

supra Note 10; Batchelor, supra Note 10. 

- Marymont, supra Note 5; U.S. v. Williams, 28 CMR 789 (1959), 

pet. rev. den., 28 CMR 414 (1959); cf., U.S. v. Jones, 20 CMR 

438 (1955), aff'd, 7 USCMA 283, 22 CMR 73 (1956). 

U.S. v. Carey, 11 USCMA 443, 29 CMR 259 (1960); U.S. v. Dun- 

nahoe, supra Note 11; U.S. v. Covert, 16 CMR 465 (1954), rev’d 

on other gds., 6 USCMA 48, 19 CMR 174 (1955). 

14, Blankenship, supra Note 10. 

. U.S. vy. Storey, 24 CMR 596 (1957), aff'd, 9 USCMA 162, 25 
CMR 424 (1958); U.S. v. Hale, 11 CMR 768 (1953), pet. rev. den., 
3 USCMA 834, 12 CMR 204 (1953). 

16. U.S. v. Bunting, 6 USCMA 170, at 177, 19 CMR 296, at 303. 

. Burke, Supra note 10. 

18. U.S. v. Johnson, 27 CMR 932 (1958), pet. rev. den., 27 CMR 512 
(1959); U.S. v. Larkin, 27 CMR 766 (1958), pet. rev. den., 28 
CMR 414 (1959). It would seem to be implicit in these holdings 
that no admissions the accused might have made would be ad- 
mitted in evidence, in the absence of the proper warning. CF., 
U.S. v. Baker, 11 USCMA 313 29 CMR 129, (1960); Larkin, 
supra. 
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mode of proof.” If a board of medical officers is em- 
ployed in such an inquiry, opinions contained therein as 
to the accused’s sanity are not admissible as an excep- 
tion to the hearsay rule.” The report may be received 
by stipulation,” of course, but the testimony of one mem- 
ber, though competent to show that witness’ opinion, 
cannot serve to validate the receipt of other members’ 
opinions.” 

The expert witness who testifies from personal obser- 
vation may do so without resort to the use of hypotheti- 
cal questions. He may state an abstract opinion of the 
accused’s mental capacity without specifying the data 
upon which the opinion is based. Assuming proper 
qualification of the witness as an expert, the opinion is 
competent evidence but of limited probative value.* The 
witness may, and should, be required to specify the data 
upon which the opinion is based for the court must have 
such information in order to determine the weight to be 
given to the opinion.* It is not error, however, in the 
absence of cross-examination, to allow the expert’s 
sources of information or basis for his opinion to remain 
undisclosed. In the course of relating the data which 
led him to his opinion, the expert may report matter 
which is inadmissible, such as hearsay evidence, prior 
misconduct, ete. The court must thereupon be instructed 
that such testimony may be considered only in determin- 
ing the weight to be accorded to the opinion.” 

Where the expert witness has not had an opportunity 
to observe or examine the accused, his opinion may 
nevertheless be presented to the court by means of a 
hypothetical question. This question must be based 
upon facts then in evidence, although in a proper case 
the question may embrace facts which are later to be 
developed. Hypothetical questions are also permissible 
on cross-examination,” but the rules are not so strict and 
the question need not, in all cases, be based upon facts 
then in evidence nor conform to tendencies of the evi- 
dence.” 





19. MCM, 1951, 122c. 

20. MCM, 1951, 122c, 144d; U.S. v. Roland, 9 USCMA 401, 26 CMR 
181 (1958); U.S. v. Russo, 28 CMR 812 (1959), reversed on other 
grounds, 11 USCMA 352 (29 CMR 168 (1960); U.S. v. Whitesell, 
17 CMR 726, (1954); U.S. v. Robles, 14 CMR 250 (1953) ; Hale, 
supra Note 15; U.S. v. Brown, 4 CMR 633 (1952), revd on other 
grds on recon., 4 CMR 650 (1952). Earlier, the Court of Military 
Appeals held, by a 2-1 decision, that the report of a board of 
medical officers on the sanity of the accused could properly be 
presented to the court on the interlocutory question of whether 
to inquire further into the accused’s sanity. U.S. v. Concepcion- 
Velez, 4 USCMA 183, 15 CMR 183 (1954). This decision is con- 
sistent with paragraph 122c of the Manual, but is of questionable 
validity in view of the change in the Court’s personnel since it 
was rendered. 

21. MCM, 1951, 122c; U.S. v. Roland, supra Note 20. 

22. Robles-Robles, supra Note 20; Hale, supra Note 15; Brown, supra 
Note 20. 

23. MCM, 1951, 138e; Batchelor, supra Note 10. 

24. MCM, 1951, 138e; Burke, supra Note 10; Larkin, supra Note 18; 

Blankenship, supra Note 10; Thomas, supra Note 4. 

. MCM, 1951, 138e; Burke, supra Note 10; Blankenship, supra 

Note 10; Hale, supra Note 15; U.S. v. Flynn, 2 CMR 565 (1951). 

Larkin, supra Note 18. 

MCM 1951, 138e; Burke, supra Note 10; Larkin, supra Note 18; 

U.S. v. Saxton, 22 CMR 714 (1956); Flynn, supra Note 25. 

MCM, 1951, 138e; Burke, supra Note 10; cf., Saxton, supra note 

27; Batchelor, supra note 10; cf., U.S. v. Hawley, 14 CMR 927 

(1954); U.S. v. Goodman, 7 CMR 660 (1952). 

U.S. v. Gray, 23 CMR 681 (1957), aff'd, 9 USCMA 208, 25 CMR 

470 (1958) ; Goodman, supra Note 28. 

30. Goodman, supra Note 28. 
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29. 


T HE COURT MUST, in evaluating the opinion of an 
expert witness, consider not only the data upon which 
the opinion is based but also the qualifications and cred- 
ibility of the witness, particularly in cases where expert 
opinions differ. Although, as noted earlier, the law offi- 
cer initially rules on the qualifications of a witness in 
order to give competency to his opinion, the question re- 
mains before the court as bearing on the probative value 
of the testimony elicited. Expertness is a relative thing 
in any event and theoretically greater qualifications in 
one witness do not necessarily deprive an opposing wit- 
ness of whatever qualifications he might have.™ 

In seeking to show the court that one expert’s opinion 
should be accorded greater weight than another’s, op- 
posing counsel may test the knowledge and understand- 
ing of the expert by resort to textbooks or treatises on 
the subject of insanity. Military counsel, particularly 
prosecutors, have utilized for this purpose the military 
manual, “Psychiatry in Military Law”.* Misuse of the 
manual and confusion as to its evidentiary status have 
led to an undeserved notoriety. Although there has 
been a divergence of opinions among the judges of the 
Court of Military Appeals, there appears to be unanimity 
that the manual is not binding or controlling on either 
a court-martial or an expert witness,” but that it may 
be used on cross-examination as a standard medical 
treatise or textbook. The rule is now that the manual 
is not competent evidence and has no independent proba- 
tive value.* 





31. Marymont, supra Note 15; Oakley, supra Note 6. It has been 
stated by one Board of Review that greater weight is normally 
accorded the testimony of the best qualified expert, all other 
things being equal. Covert, supra Note 13. Unfortunately, no 
formula was provided for the determination of what constitutes 
the “best” qualifications. 
Issued jointly by the Army (as Technical Manual 8-240) and 
the Air Force (as Air Force Manual 160-42). 
U.S. v. Covert, 6 USMCA 48, 19 CMR 174 (1955), aff’g, ACM 
7031, 16 CMR 465 (1954); U.S. v. Smith, 5 USCMA 314, 17 CMR 
314 (1954), aff’g, CM 360857, 10 CMR 350 (1953). Chief Judge 
Quinn’s objection to the manual was that it deprived the accused 
of the right to unbiased and truly professionai opinions from 
military psychiatrists and was a restrictive influence on their 
testimonial freedom. Covert, supra. 
U.S. v. Allen, 11 USCMA 539, 29 CMR 355 (1960); U.S. v. Gray, 
USCMA 208, 25 CMR 470 (1958), aff’g, CGCM 9865, 23 CMR 681 
(1957) ; U.S. v. Schick, 7 USCMA 419, 22 CMR 209 (1956), aff’g, 
CM 373479 (Recon.), 21 CMR 343 (1956); U.S. v. Kunak, 5 
USCMA 346, 17 CMR 346 (1954), remand’g, CM 355051, 10 CMR 
198 (1953); U.S. v. Smith, supra Note 33. See also U.S. v. 
Crigler, 25 CMR 667 (1958), aff'd, 10 USCMA 263, 27 CMR 337 
(1959) ; Gray, supra note 29; U.S. v. Smith, 10 CMR 350 (1953), 
aff'd, 5 USCMA 314, 17 CMR 314 (1954). 
U.S. v. Allen, supra Note 34; Schick, supra Note 34; Crigler, 
supra Note 34; Gray, supra Note 29. The Board of Review in 
Gray stated that if the manual is used evidentially as a “learned 
treatise”, the adversary counsel might object on the ground that 
its author must be shown beforehand to be properly qualified as 
an expert. This would require another witness to testify as to 
who wrote the manual and what his or their qualifications are. 
The Schick decision discarded the Court’s previous holding that 
the manual supplied “highly useful” information to military 
psychiatrists and was entitled to “some weight” as an official 
interpretation of the standards for sanity set out in the Manual 
for Courts-Martial. U.S. v. Smith, supra Note 33. Any linger- 
ing doubts as to the manual having some quasi-official status 
were summarily extinguished by the majority opinion in U.S. v. 
Allen, supra Note 34. With the change in the Court’s member- 


32. 


33. 


34. 


35. 


ship, adherence to paragraph 147 of the Manual in allowing 
judicial notice to be taken of the technical manual can no longer 
be granted, as was done in U.S. v. Kunak, supra Note 34, and 
U.S. v. Smith, supra. 
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The state of confusion into which members of courts- 
martial are frequently thrown by conflicting opinions of 
experts is understandable in view of the different cri- 
teria to be applied to the same facts, on one hand by 
psychiatrists and on the other by laymen resolving a 
legal question. The confusion is not exclusive to the 
military system as may be gathered from the comments 
of the court in Holloway v. United States,” a federal 
decision: 

When psychiatrists attempt on the witness stand to reconcile 
the therapeutic standards of their own art with the moral judg- 
ments of the criminal law, they become confused. Thus, it is 
common to find groups of distinguished scientists of the mind 
testifying on both sides and in all directions with positiveness and 
conviction. This is not because they are unreliable or because 
those who testify on one side are more skillful or learned than 
those who testify on the other. It is rather because to the psy- 
chiatrist mental cases are a series of imperceptible gradations 
from the mild psycopath to the extreme psychotic, whereas crim- 
inal law allows for no gradations. It requires a final decisive 
moral judgment of the culpability of the accused. For the pur- 
poses of conviction there is no twilight zone between abnormality 
and insanity. An offender is wholly sane or wholly insane. 


Difficulty experienced by experts in achieving una- 
nimity of opinion as to the accused’s mental condition 
is also due to the “necessarily inexact” nature of psy- 
chiatry.” Judge Latimer has spoken at length on the 
different standards utilized by medical and legal 
systems: 


There is a gap between the law and psychiatry which is diffi- 
cult to explain. Military law has as its prime interest the effect 
of a man’s actions upon military society. Psychiatry, on the other 
hand, must be basically interested in diagnosing and treating an 
individual rather than measuring the effect of his acts on the 
military community. The law, one might say, preserves the Anglo- 
American system of jurisprudence, while psychiatrists are only 
desirous of reaching medically sound evaluations. The former 
speaks in terms of morals and responsibility, the latter in terms of 
medicine. 


No matter how conflicting the opinions of experts or 
how positive the witnesses may be, the question of sanity 
remains solely within the determination of the court. 
The members may accept or reject the expert’s opinion; 
they may give greater weight to the testimony of one 
expert than to that of another; or, they may reject ex- 
pert testimony in favor of more persuasive evidence 
elicited from a lay witness. This is not to say that the 
court may arbitrarily or capriciously disregard the testi- 
mony of a medical expert which is neither impeached 
nor rebutted; but the court is not bound thereby if there 
is other substantial evidence, albeit non-expert testi- 
mony, from which the court might find as it does.” In 
evaluating expert testimony the members may look to the 
credibility and qualifications of the expert, the data upon 
which the opinion is based, and any matters which may 





36. 148 F. 2d 665 (C.A. D.C. Cir., 1945), quoted by Judge Latimer 
in U.S. v. Kunak, supra Note 34, and in Covert, supra Note 13. 

37. Carey, supra Note 13; Schick, supra Note 34; Dunnahoe, supra 
Note 11; Williams, supra Note 12. 

38. U.S. v. Storey, 9 USCMA 162, at 171, 25 CMR 424, at 433 (1958), 
aff’g, ACM 13277, 24 CMR 596 (1957). See also, U.S. v. Biesak, 
3 USCMA 714, 14 CMR 132 (1954). 

39. Carey, supra Note 13. Judge Ferguson, in a vigorous dissent, 
opined that psychiatry had advanced to the point where courts 
could safely rely upon the expert opinions of psychiatrists, par- 
ticularly where such opinions have not been impeached or rebutted 
by other expert opinion. 
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influence the expert’s testimony.” In the final analysis, 
the resolution of the question of the accused’s sanity 
must be made after a consideration of all the evidence 
in the light of the members’ own understanding of hu- 
man nature and their own mature experience.“ 


LTCOL ROBERT S. STUBBS, II, USMC 
Base Legal Officer, Camp Lejeune, N.C. 





40. Thus, it is not improper for the court to receive evidence or hear 
arg t that def experts have received substantial pecuni- 
ary compensation for their testimony. MCM, 1951, 153a; Gibson, 
supra Note 9. 

41. MCM, 1951, 122c; Carey, supra Note 13; Storey, supra Note 38; 
Kunak, supra Note 34; Biesak, supra Note 38; Russo, supra 
Note 20; Johnson, supra Note 18; U.S. v. Miller, 26 CMR 570 
(1958); Blankenship, supra Note 10; Batchelor, supra Note 10; 
Gibson, supra Note 9; Covert, supra Note 13; U.S. v. Burns, 
9 CMR 707 (1952), rev’d on other gds., 2 USCMA 400, 9 CMR 30 
(1953) ; Thomas, supra Note 4. 


INDEBTEDNESS 


The position of the Secretary of the Navy with 
respect to these institutions is as follows: 


The Navy Federal Credit Union at Main Navy, Wash- 
ington, D.C., is available to all military and civilian 
personnel in Departmental Service in the Washing- 
ton, D.C., area. In addition, all Commissioned and 
Warrant Officers on extended active duty with the 
U.S. Navy or Marine Corps, Midshipmen at the U.S. 
Naval Academy and Naval Aviation Cadets are also 
eligible for membership in this Credit Union. The 
Secretary of the Navy encourages, but does not re- 
quire such personnel assigned to ships or stations out- 
side of the Washington, D.C., area, to utilize the fa- 
cilities of local credit unions at activities where com- 
parable services are available.™ 


Unfortunately, most liaison with credit unions 
in the past has been for purposes of immediate 
financial relief rather than preventative assist- 
ance or planning for financial security. While 
most credit unions are in a position to meet, and 
do meet, emergency situations, legal restrictions 
and in some cases limited resources, may affect 
their ability to provide needed relief. It is there- 
fore valuable for legal assistance officers to rec- 
ognize the long range advisory and preventive 
aspects of credit union operations, as well as the 
emergency dispensing of financial relief. 

With such financial resources freely available 
and with legal advice on hand at no charge to the 
serviceman,” means do exist for attacking the 
indebtedness problem. It only remains to 
“bring home” an awareness of these services 
and tangible benefits resulting to the men who 
have taken advantage of them. 








(Continued from page 90) 


| NDOCTRINATION with materials such as 
contained in the pamphlet “Used Car Buyer 





Beware,” the Senate Report on the “Truth in 


24. SECNAV INST 12065.3 of 7 Aug. 1958. 
25. Note 17, supra. 
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” 


Lending Bill” is the heart of a system of pre- 
ventive legal assistance.” Ideally, the material 
would be presented to a group small enough 
for effective questioning and discussion, and 
would be aimed at a practical pocketbook prob- 
lem like buying a car. The discussion would 
emphasize the considerations involved in pur- 
chasing necessities opposed to conveniences and 
luxuries, and would project the family income 
over the life of a contract so that the possibili- 
ties of a wife leaving work because of a new 
arrival in the family may be realistically eval- 
uated. It would suggest financing purchases 
out of savings rather than borrowing; and it 
would indicate how much a saving in dollars 
and cents (and peace of mind) the Navy could 
save a man who sought the Navy’s help in his 
financial planning. 

Above all, it would assure the potential debtor 
that the Navy’s concern with financial planning 
is a concern that he must also share; that he 
personally can be introduced to someone in 
the Navy who stands ready to help and advise 
him upon any particular financial problem. 

The Navy possesses facilities which can help 
to check the huge and probably rising volume of 
indebtedness complaints against naval person- 
nel. By bringing these facilities to the atten- 
tion of naval personnel and the civilian busi- 
ness concerns without waiting for the com- 
plaints to arrive, the credit outlook and habits 
of Navy men will be influenced for the better. 





26. Commercial “Debt Adjustment” or “Budget Management” firms 
charge substantial fees for the same services. 
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However, she agreed to accept, as security for pay- 
ment, a parka which had been issued to the accused 
as part of his military equipment. The pledge was 
to be redeemed on pay day, which was about a week 
later. Pay day passed without action by the accused. 
In May the accused was directed to turn in his parka 
to base supply. Thereupon he attempted to reclaim 
the garment from his lady friend.. He learned that 
she had sold it about a month after the date agreed 
upon for redemption. As a result, the accused was 
charged with the wrongful disposition of military 
property by pawning, and with the larceny of the same 
property by the same act.” 


The court noted that the two offenses, Articles 
108 and 121, UCMJ, contain different elements. 
However, the court preferred to treat this case 
as one involving only one transaction or act. 














30. 8 USCMA at page 19. 
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The very act of pledging the parka as security 
completed the offense of wrongfully disposing 
of Government property under Article 108, 
UCM, as well as the wrongful conversion em- 
braced in Article 121, UCMJ. Attention is, 
however, invited to the fact that the conclusion 
reached in United States v. McClary, supra,™ is 
contrary to the conclusion reached in this case. 
These contrary conclusions do, however, point 
up the fact that the determination of multiplic- 
ity many times depends on the facts of the 
particular case then under consideration. The 
prevailing rule to be followed is that offenses 
arising out of the same transaction are not 
separate for punishment purposes if the proof 
sufficient for one offense will also prove the 
other. 

Frequently an examination of the charges 
and specifications will reveal that offenses are 
multiplicious, such as unauthorized absence 
from a ship and missing movement of that ship. 
United States v. Posnick, supra. Other in- 
stances, such as unauthorized absence and 
breach of restriction when the limits of restric- 
tion coincide with the limits of the duty station, 
United States v. Modesett,* are in the reported 
cases.** 


CONCLUSION 


A. Regardless of the nature of the offense or 
offenses of which the accused is convicted, it is 
error to advise the court of any punishment in 
excess of the sentence limitations of a special 
court-martial. Thus it would be error for the 
court to be advised that either permissible addi- 
tional punishment or the Table of Maximum 
Punishments authorized a dishonorable dis- 
charge. Likewise, it would be error to advise 
the court of any permissible confinement in ex- 


31. Note 22, supra. 

32. Note 20, supra. 

33. Note 28, supra. See U.S. v. Williams, 9 USCMA 400, 26 CMR 
180, contra. Breach of arrest and unauthorized absence on same 
day but different limits. 

34. For a partial list of cases see U.S. v. Dicario, 8 USCMA 353, 24 
CMR 163, stealing mail and stealing money from the same mail; 
U.S. v. Renton, 8 USCMA 697, 25 CMR 201, violation of training 
directive by touching recruit and maltreatment of person subject 
to accused’s orders; U.S. v. Bridges, 9 USCMA 121, 25 CMR 
383, missing movement through design and UA; U.S. v. Rosen, 
9 USCMA 175, 25 CMR 437, false claims and larceny; U.S. v. 
Taglione, 9 USCMA 214, 25 CMR 476, breach of parol and UA; 
U.S. v. Lowe, 9 USCMA 215, 25 CMR 477, breach of restriction 
and UA; U.S. v. Welch, 9 USCMA 255, 26 CMR 35; U.S. v. 
Kittle, 9 USCMA 321, 26 CMR 101; U.S. v. Green, 9 USCMA 
585, 26 CMR 365, escape from confinement and UA; U.S. v. 
Granger, 9 USCMA 719, 26 CMR 499, failure to obey straggler’s 
orders and UA; U.S. v. Littlepage, 10 USCMA 245, 27 CMR 319, 
larceny and dishonorable failure to place sufficient funds in bank 
to cover check. 





Also 10 USCMA at page 151. 
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cess of six months or of permissible forfeitures 
in excess of two-thirds pay per month for six 
months. Particular care should also be exer- 
cised to avoid advising on the maximum limita- 
tions of a special court-martial in those cases 
wherein the offense or offenses do not warrant 
such maximum. 

B. Inasmuch as many special courts-martial 
involve pleas of guilty, blind adherence to the 
Trial Guide ** may well lead to error. In the 
light of the current holdings of the Court of 
Military Appeals, it is the author’s suggestion 
that the form of explanation given an accused 
upon the entry of a plea of guilty be supple- 
mented. A form of warning that would tend 
to supply the missing essentials of Appendix 8a, 
supra, would read as follows: 


, you have pleaded guilty to (the charges 
and specifications) (specification , Charge ) 
(the lesser included offense of ———————). By so 
doing, you have admitted every act or omission 
(charged) and every element of (that) (those) (the 
included) offense(s). Your plea subjects you to a 
finding of guilty without further proof of (that) 
(those) (the included) offense(s), in which event 
you may be sentenced by the court to the maximum 
punishment authorized. 

The maximum punishment authorized for the of- 
fense(s) to which you have pleaded guilty is 

(If the maximum punishment is greater 

than a special court-martial may adjudge, it is error 
to so state or to name such greater punishment. In 
that event the accused should only be advised that 
the maximum authorized punishment is a bad con- 
duct discharge, confinement at hard labor for six 
months, forfeiture of two-thirds pay per month for 
six months, and reduction to the lowest pay grade. 
If the maximum punishment is less than a special 
court-martial may adjudge, the accused should be 
advised of the permissible additional punishments au- 
thorized under 127c, Sec. B, page 228, as amended by 
Executive Order 10565 of 28 September 1954.) 
You are legally entitled to plead not guilty and place 
the burden upon the prosecution of proving your guilt 
of the offense(s) to which you have pleaded guilty. 
Your plea will not be accepted unless you understand 
its meaning and the possible sentence to which you 
may be subjected. Do you understand? 
ACC: Yes, sir. 
PRES: Understanding this and understanding the 
maximum punishment to which you may be subjected, 
do you persist in your plea of guilty? 
ACC: Yes, sir. (I desire to change my plea.) 


In addition to a warning along the lines of 
that set out above, it is also the duty of the 


35. Trial Guide, App. 8a, page 509, MCM 1951. 
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president to instruct the court on the maxi- 
mum permissible punishment prior to the court 
closing to deliberate on the sentence. If, by 
chance, the advice given the accused, at the time 
of the entry of his plea of guilty concerning the 
possible permissible punishment should have 
been deficient, the president should, prior to 
closing court, advise the accused of the correct 
permissible limits of punishment and afford him 
the opportunity of withdrawing his plea should 
he so desire. 

C. In the event that a special court-martial 
is appointed to sit on a rehearing, the trial coun- 
sel should, prior to the court being called to 
order, furnish the president with a note setting 
forth the maximum punishment that the court 
may adjudge in that particular case. In this 
manner, any possible reference to the Table 
of Maximum Punishments will be obviated. 
Should it become apparent that the case is a 
rehearing, or where the court is appointed to 
sit on a rehearing on the sentence only, it is 
improper for the president to advise the court 
or for counsel to argue to the court the maxi- 
mum punishment authorized in the Table of 
Maximum Punishments or that the maximum 
punishment instruction of the president is 
limited because of the sentence approved by 
a reviewing authority prior to the ordering 
of the rehearing or adjudged by the former 
court-martial. 

D. It is the duty of the president to deter- 
mine if any of the charges or specifications are 
multiplicious for punishment purposes. If the 
president determines they are, it is then his duty 
to inform the court which of the charges or 
specifications are multiplicious and to instruct 
only on the maximum punishment authorized 
for the greater offense, making certain to stay 
within the permissible limits of a special 
court-martial. 

The decisions of the Court of Military Ap- 
peals should be carefully watched for decisions 
affecting the duties of the president of special 


courts-martial apart from his fact finding duty 
as a member. 





NOTE TO LEGAL OFFICERS 


The General and Foreign Claims regulations have been 
brought up-to-date by recent changes, which in due 
course will be distributed as changes to the Naval 


Supplement. In the interim, legal officers may find 
the changes in the 15 December 1960 issue of the Fed- 
eral Register. 
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